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Introduction

The property tax is the primary source of revenue for local government. The county
board of equalization and review is the first level of review beyond the county assessor

for questions and concerns involving the listing, appraisal, and assessment of property.

We hope these materials will be particularly useful to those citizens of our State who
serve as members of county boards of commissioners or boards of equalization and
review. As the first level of review in the administration of the property tax, you have the
often difficult job of applying a body of law that requires consistent, uniform, and non-
discriminatory treatment of all property owners. Taxpayers coming before you deserve
a fair and impartial hearing, and a decision that accurately applies legal principles to the
facts of each case. By applying these principles with a sense of fairness to the
thousands of taxpayers who have not appealed to you, as well as to those who have,
your decisions will foster public confidence in the property tax system and those who

administer it.

David B. Baker

Director, Local Government Division
North Carolina Department of Revenue
July 2011
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1. POWERS AND DUTIES OF THE BOARD

A. Personnel

In approximately 42 of the 100 North Carolina coesitthe members of the board of county
commissioners sit as the Board of EqualizationRedew. In these counties, the members are
sitting to fulfill legal responsibilities separadgad apart from their roles as county commissioners.
As such, they must be mindful of not allowing thegtions on the Board of Equalization and

Review to be influenced by their interests as cossmaners.

In the remaining 58 counties, the commissioner® laopointed a special Board of Equalization and
Review, either by a local resolution or throughgaae of a local act by the General Assembly. The
resolution or local act delegates the respong#sliand duties imposed by statute to a citizen body
whose powers, at a minimum, are the same as thmosgeled to the county commissioners, had they
chosen to sit as the Board of Equalization and &eviln some instances, additional powers, such

as the hearing of discovery and motor vehicle agpage specifically given to the special board.

B. Oath of Office

G.S. 105-322(c) requires each member of the BokEdjoalization and Review to take and sign the
following oath, which should be administered apoor to the Board’s first meeting, and before the
Board conducts any other business:

I, do solemnly swear (or affirmf)dt | will support and
maintain the Constitution and laws of the United Sates, and the Constitution
and laws of North Carolina not inconsistent therewth, and that | will
faithfully discharge the duties of my office as a mmber of the Board of
Equalization and Review of County, North
Carolina, and that | will not allow my actions as amember of the Board of
Equalization and Review to be influenced by personar political friendships
or obligations, so help me God.

(Signature)

The oath of office should not be viewed as a memaélity, but rather as an affirmation of the

responsibility to carry out the powers and dutiethe Board in a fair and impartial manner. Once



taken and signed, the oaths are to be filed weictérk to the board of county commissioners. A

member’s oath is valid for the term of his or hgp@ntment.

C. Statutory Duties

Virtually all statutes dealing with the propertx i@re found in a portion of Chapter 105 of the Nort
Carolina General Statutes (abbreviated as N.C.GtSimply G.S.) known as the Machinery Act.
Under the provisions of the Machinery Act, the Bbaf Equalization and Review has three major

responsibilities:
i) Duty to Review Tax Lists

The first, providing the broadest authority, is they to review the county tax records, set fonth i
G.S. 105-322(g)(1) as follows:

...The board shall examine and review the tax lists dhe county for the current year

to the end that all taxable property shall be listd on the abstracts and tax records of
the county and appraised according to the standardequired by G.S. 105-283, and
the board shall correct the abstracts and tax recats to conform to the provisions of
this Subchapter. In carrying out its responsibilities under this subdivision (g)(1), the
board, on its own motion or on sufficient cause slwn by any person, shall:

a. List, appraise, and assess any taxable real or pensal property that has
been omitted from the tax lists.

b. Correct all errors in the names of persons and inhe description of
properties subject to taxation.

C. Increase or reduce the appraised value of any propey that, in the
board’s opinion, has been listed and appraised at fgure that is below or
above the appraisal required by G.S. 105-283; howey, the board shall
not change the appraised value of any real propertfrom that at which it
was appraised for the preceding year except in acatance with the terms
of G.S. 105-286 and 105-287.

d. Cause to be done whatever else is necessary to mdke lists and tax
records comply with the provisions of this Subchaar.

e. Embody actions taken under the provisions of subdigions (g)(1)a
through (g)(1)d, above, in appropriate orders and hve the orders entered
in the minutes of the board.



f. Give written notice to the taxpayer at the taxpayes last known address
in the event the board, by appropriate order, incrases the appraisal of
any property or lists for taxation any property omitted from the tax lists
under the provisions of this subdivision (g)(1).

Stated otherwise, the Board of Equalization andi€ewas the duty under G.S. 105-322(g)(1) to:

* Examine and review the tax lists of the countytha current year.

» List, appraise, and assess any taxable propertyamirirom the tax lists.

» Correct any errors in the names and descriptidexable property.

» Change the appraised value of any property thdharoard’s opinion, is above or below
market value, as required by G.S. 105-283.

» Ensure that any change in the appraised valueabpreperty is made under the provisions
of G.S. 105-286, G.S. 105-287, and G.S. 105-317.

» Ensure that any change in the appraised valuersbpalproperty is made under the
provisions of G.S. 105-317.1.

* Make any changes necessary to ensure that akktaxds comply with the provisions of the
Machinery Act.

* Notify any taxpayer at his or her last known addnebenever the board increases the
appraised value of the taxpayer’s property.

» See that any action taken by the board is placed @ppropriate order, and that the order is

entered in the minutes of the board.
i) Duty to Hear Taxpayer Appeals

The second major responsibility of the Board of &gation and Review arises under G.S. 105-

322(9)(2); this is the duty to hear appeals:

* from those who own or control taxable property,
e about the listing or appraisal

» of their property or the property of other taxpayer



G.S. 105-322(g)(2) reads as follows:

On request, the board of equalization and review sil hear any taxpayer who owns
or controls property taxable in the county with regect to the listing or appraisal of
the taxpayer's property or the property of others.

a. A request for a hearing under this subdivision (g¥) shall be made in
writing to or by personal appearance before the baa prior to its
adjournment. However, if the taxpayer requests revdw of a decision
made by the board under the provisions of subdivisin (g)(1), above,
notice of which was mailed fewer than 15 days prioto the board's
adjournment, the request for a hearing thereon maye made within 15
days after the notice of the board's decision wasaiied.

b. Taxpayers may file separate or joint requests for @arings under the
provisions of this subdivision (g)(2) at their eleton.

c. At a hearing under provisions of this subdivision ¢)(2), the board, in
addition to the powers it may exercise under the mvisions of subdivision
(9)(3), below, shall hear any evidence offered byhé¢ appellant, the
assessor, and other county officials that is pertent to the decision of the
appeal. Upon the request of an appellant, the boardghall subpoena
witnesses or documents if there is a reasonable Im$or believing that the
witnesses have or the documents contain informatiopertinent to the
decision of the appeal.

d. On the basis of its decision after any hearing condted under this
subdivision (g)(2), the board shall adopt and haventered in its minutes
an order reducing, increasing, or confirming the ajpraisal appealed or
listing or removing from the tax lists the property whose omission or
listing has been appealed. The board shall notifyhe appellant by mail as
to the action taken on the taxpayer's appeal not tar than 30 days after
the board's adjournment.

Who may file an appeal:

Any taxpayer who owns or controls taxable propéartthe county may appeal the listing or
appraisal of his or her property. Here, “contraisfers to situations in which the individual
appealing is not actually the owner, but nonetlsehas the authority to make decisions
regarding the property (for example, a trustednédase of trust-owned property, or a
guardian in the case of property owned by a minor).

In addition, taxpayers are permitted to questi@nlisting, appraisal, or exemption of

property owned by another. If appealing the Igptim appraisal of someone else’s property
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(including the classification of property for preseise value or as exempt), the appellant
must show that he or she has been aggrieved luthent listing or appraised value. This
sort of appeal is permitted because each taxpaydrdctly affected by the county’s
treatment of all other property subject to taxatidie situation typically arises when the
appellant believes the other property is undendabrehas been incorrectly granted

preferential tax treatment.
* Taxpayers who own property jointly may file separat joint appeals as they feel necessary.

» Attorneys at law may file appeals to the Board gt&ization and Review for their clients

who own or control property in the county.
* Note on the use of Powers of Attorney:

The Board of Equalization and Review has the aitthtor establish reasonable
procedures for taxpayers to follow when filing agise For example, the board may

wish to establish a policy as to who can file apesgb on behalf of a taxpayer.

The strictest policy would be to allow only a taypawho owns or controls property,
or the taxpayer’s attorney at law, to file an appé&sext would be to require a power
of attorney from the taxpayer giving a non-attorttey authority to pursue the appeal.
The least strict policy would be to require no fasfrauthorization. Each county

should set guidelines after consultation with tloeunty attorney.

Requiring tax representatives and other non-atysrtefile a signed Power of

Attorney from the owner of the property benefitspalrties in the appeal process:

» It protects the Board of Equalization and Reviegisd a taxpayer challenge
the adjustment given to another taxpayer’s prop&rhen the other taxpayer
was represented by a tax representative. Thaetaly provides for owners

and controllers of taxable property to requestaxihg.

» |t protects the taxpayers who own or control propand who are unable to

represent themselves before the board.



» It protects the representative by providing evideotthe taxpayer’s intent,
should a challenge arise as to the authority ofépeesentative to act on
behalf of the taxpayer.

» It protects all other taxpayers and owners or @ienns of taxable property
with the assurance that the proceedings of thedbar@ well within the

framework of the law.

As a practical matter, when a close family membiex taxpayer, such as a father,
mother, daughter, or son, comes forward on theslihat the owner is unable either
to present an appeal or to execute a Power of #dtoithe more prudent position
should be to allow the family member to represkatdctual owner. Situations such
as unexpected military duty, and unexpected illmedsospital stays would certainly
come under this exception.

A sample of the Power of Attorney document drafigdhe Department of Revenue and

recommended for use starting in 2010 follows. $da&fer either to the Property Tax Section forms

site (ttp://www.dornc.com/downloads/property.hjral directly to our office for information on
any updates to this form.



POWER OF ATTORNEY

Know all men by these presents that I, , in the County of
, State of , City of , do hereby
make, constitute and appoint, , my true and lawful attorney in fact ppear for me

and represent me before the board of county cononiss or the county board of equalization andewnin the County

of , In connection with ematter involving the ad valoretaxation of the property

described below; | grant unto said attorney in thetfull power and authority to appeal the propéai value assigned
by the County to the described property, and thegpdo make full and complete settlement or othispakition of the
matter; | hereby authorize the said County to dselto my attorney in fact all information usedthg County in
connection with the listing, appraisal, or assesgntd the said property, including specifically anfnation of a
confidential nature.

| understand that in the event of an adverse decisy either County Board, that if this matter pealed to
the North Carolina Property Tax Commission, thepprty tax value may be lowered, left unchangednoreased as a
result of the appeal. | also understand that rtorray in fact, unless he/she is an attorney at éathorized to practice
law in the State of North Carolina willot be allowed to prepare or file any documents with Korth Carolina Property
Tax Commission or represent me at any hearing thhédé before the Commission, for such represematvould
constitute the unauthorized practice of law.
The specific property which my attorney in fact iguthorized to appeal is described as follows:

NOTE: PLEASE USE THE PROPERTY TAX PARCEL IDENTIFICATM0ONUMBER(S) FOR REAL
PROPERTY; PERSONAL PROPERTY SHOULD BE DESCRIBED A3 EARLY AS POSSIBLE.
ATTACH ADDITIONAL INFORMATION SHEETS IF NECESSARY.

| am the record owner of the property describea’ab YES NO (circle one). If No, please identifie record
owner and state the relationship between the remawder and the person executing the power of atorn

Witness my hand this the day of , 20
TAXPAYER
STATE OF
COUNTY OF
The foregoing instrument was duly acknowledgedieeie by for the uses

and purposes therein expressed.

Witness my hand and seal this the day of , 20

My commission expires :

Notary Public



Manner and timing of the appeal:

The request for a hearing must be made in writniipé board, or by personal appearance before the
board, prior to its advertised date of adjournmAnty notice of a decision made by the board under
the provisions of G. S. 105-322(g)(1), mailed fewmn 15 days prior to the board’s adjournment,
must allow the taxpayer the opportunity to reqaelsearing within 15 days after the notice of the

decision was mailed, regardless of the advertisgel of adjournment.

iii) Duty to Change Abstracts and Records After Adpurnment

The third major duty of the Board of EqualizatiordeReview is to hear and decide certain appeals
that may arise after adjournment, and is set o@.8 105-322(g)(5) as follows:

Following adjournment upon completion of its dutiesunder subdivisions (g)(1) and
(9)(2) of this subsection, the board may continueotmeet to carry out the following
duties:

a. To hear and decide all appeals relating to discoved property under G.S.
105-312(d) and (k).

b. To hear and decide all appeals relating to the appisal, situs, and
taxability of classified motor vehicles under G.S105-330.2(b).

c. To hear and decide all appeals relating to auditsanducted under G.S.
105-296(j) and relating to audits conducted under . 105-296(j) and (1)
of property classified at present-use value and pperty exempted or
excluded from taxation.

d. To hear and decide all appeals relating to pers@al property under G.S.

105-317.1(c).
The tax office functions that generate the applesik=sd in G.S. 105-322(g)(5) are processes which
typically occur throughout the year. Historicalllge duties listed above would become the
responsibility of the boards of county commissiaspence the board of equalization had adjourned.
However, some counties had local acts passed b@e¢heral Assembly to allow the Board of
Equalization and Review to continue to meet dutiregyear to handle appeals arising from one or
more of the factors listed above. The enactmef@.8f 105-322(g)(2) extended this option to all

counties.



The same reasons that make it desirable to cresgtpaaate Board of Equalization and Review
probably make it desirable to allow them to haridése additional appeals as they arise. If a
county’s most recent resolution does not allowBbard of Equalization and Review to handle these
post-adjournment appeals, the board of county casioners should consider adopting an updated
Board of Equalization and Review resolution, taiffavhich board should be responsible for the

appeals.

NOTE: This provision should not be taken as a sé@pportunity to appeal for those taxpayers
who failed to timely appeal under G.S. 105-322(g) @nly those specifically enumerated appeals
in G.S. 105-322(g)(5) should be allowed once tharBof Equalization and Review has adjourned.

D) G.S. 105-322(0)(3)—Additional Statutory Powers

The board has additional powers that may be usedrinection with the duties previously
addressed under G.S. 105-322(g)(1) and (2). Tihesers are enumerated in (g)(3) as follows:

In the performance of its duties under subdivisions(g)(1) and (g)(2), above, the
board of equalization and review may exercise theoflowing powers:

a. It may appoint committees composed of its own membe or other
persons to assist it in making investigations necgmy to its work. It may
also employ expert appraisers in its discretion. Té expense of the
employment of committees or appraisers shall be boe by the county.
The board may, in its discretion, require the taxpaer to reimburse the
county for the cost of any appraisal by experts deanded by the taxpayer
if the appraisal does not result in material redudon of the valuation of
the property appraised and if the appraisal is notsubsequently reduced
materially by the board or by the Department of Reenue.

b. The board, in its discretion, may examine any witngses and documents.
It may place any witnesses under oath administeretly any member of
the board. It may subpoena witnesses or documentsiots own motion,
and it must do so when a request is made under thprovisions of
subdivision (g)(2)c, above.

A subpoena issued by the board shall be signed byet chair of the board,

directed to the witness or to the person having ctsdy of the document,

and served by an officer authorized to serve subpaas. Any person who
willfully fails to appear or to produce documents n response to a
subpoena or to testify when appearing in respons® ta subpoena shall be
guilty of a Class 1 misdemeanor.



The board has the power to appoint committees ceatpof its members or other people to
assist in the board’s investigative duties. Howgupon receipt of the investigative report,
only the members of the board may be involved énfital deliberation and decision. The

expense of the committees, appraisers, or otherndhls, is to be borne by the county.

The board may require the taxpayer to reimbursedhaty for the cost of an appraisal
demanded by the taxpayer, when that appraisalmate®gsult in a material reduction of the

value by the board or by the Department of Revéhrgigh the Property Tax Commission.

The board may examine any witnesses and docunteiti feels is pertinent to the decision.
This is often necessary to ensure that the tesgmostatements made are indeed accurate as
to what the document addresses.

The board may place any witnesses under oath, whaghbe administered by any member
of the board. If used, this practice should be eragolicy of the board and subsequently

administered to all withesses.

The board may subpoena any witnesses or documeiits @vn motion and upon request
under G.S. 105-322(g)(2)c. The subpoena has sigbed by the Chairman of the board and
can be served by an officer authorized to servp®eias. Failure to respond to a subpoena

is a Class 1 misdemeanor.
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2. PREPARATION

A. Preliminary Review

Experience has shown that the volume of appedtset8oard of Equalization and Review, as well
as those to the North Carolina Property Tax Comomnsgould be significantly reduced if a few
basic procedures were followed. This has beengoréime and again by the number of appeals to
the Property Tax Commission which have been reddbyethe simple correction of data listing

elements.

It is recommended that the property should be vestkbefore the appeal is scheduled for hearing
by the Board of Equalization and Review, or evetiezaf feasible. While certainly time
consuming, there are significant benefits to thentpin correcting data errors at the earliest
opportunity, or otherwise fine-tuning the appraisatiie via an on-site inspection and data

verification.

The Department of Revenue expects counties to Venied the data used in calculating the
appraised value, before the Board of EqualizatrmhReview has made its final decision on the
appeal. Adjustments based on factual errors, mabjeafter the property has been appealed to the
Property Tax Commission, tend both to reduce tagrsaympression of equity and fairness within

the local tax program, and to promote discontetwéen taxpayers and the county.

B. Determining the Time of Meetings

NOTE: The ability of the Board of Equalization aRdview to meet after adjournment to hear
appeals filed under the provisions of G.S. 105-8K3] is discussed in the previous section. All
other appeals to the Board of Equalization and &ewre subject to the provisions discussed below

and following.

G.S. 105-322(e) sets forth:

Each year the board of equalization and review shihold its first meeting
not earlier than the first Monday in April and not later than the first
Monday in May. In years in which a county does notonduct a real property
revaluation, the board shall complete its duties onr before the third
Monday following its first meeting unless, in its pinion, a longer period of
time is necessary or expedient to a proper executiaf its responsibilities.
Except as provided in subdivision (g)(5) of this s#ion, the board may not sit
later than July 1 except to hear and determine regests made under the

11



provisions of subdivision (g)(2), below, when sualequests are made within
the time prescribed by law. In the year in which acounty conducts a real
property revaluation, the board shall complete itsduties on or before
December 1, except that it may sit after that datéo hear and determine
requests made under the provisions of subdivisiorg)(2), below, when such
requests are made within the time prescribed by lawFrom the time of its
first meeting until its adjournment, the board shal meet at such times as it
deems reasonably necessary to perform its statutouties and to receive
requests and hear the appeals of taxpayers underétprovisions of
subdivision (g)(2), below.

The Machinery Act is clear on the deadlines fon@aring and for adjourning the Board of
Equalization and Review. While the date for conrgrshould not pose a problem for most

counties, the deadlines for adjournment shoulchterpreted as being:

1. the last possible date for receiving new appealfded under the provisions of G.S.
105-322(g)(2)and

2. the last possible date for performing the duties ashexercising the powersisted
in G.S. 105-322(g)(1).

The board may continue to meet after adjournmanthi® purpose of hearing and deciding appeals

that have been timely filedneaning appeals which were:

» actually received by the board or the assessaoy bgfore the published date and time of

adjournment; or

* made in person before the board, by or before tibdighed date and time of adjournment;

or

» received by the board or the assessor at any bieaging a U.S. Postal Service postmark

which is dated on or before the published dated@flanment.

In each instance, once notice of appeal is timetgived, the actual hearing of the appeal can be

scheduled for a later date.

C. Advertisement of Scheduled Meetings

The advertisement of scheduled meetings createffact, a “window” for accepting requests for

hearing. Although the assessor may accept notiappeal prior to the convening of the board, the
12



advertisement gives public notice that requestsdeamade, and that a deadline for receiving those

requests has been set.

There are three important considerations influempthe determination of the number of meetings to

be scheduled and stated in the advertisement
1. Duty to review

As detailed previously, the Board has the obligatioder G.S. 105-322(g)(1) to review tax
records and do whatever is necessary to make thedsecomply with the provisions of law.

It is in this area that the board has its greaiester, which is available only up to the
advertised adjournment date. While the board noaicue to meet after its adjournment
date to hear timely filed appeals, its power tagevand make changes on its own motion for
property (real or personal) not under appeal haged with the passing of the adjournment

date.

Appeals filed in reappraisal years may produceexgé indicating that an adjustment (up or
down) is warranted for other properties not unggreal. This most often comes about as the
subject appeals are investigated or heard. btsinusual for the assessor’s office or the
board to become aware of substantial underassessmthen this occurs, the assessor may
take the matter to the board for their considenatithe board may address the issue on its
own motion. In the early years of the reappratyale, the “window” may need to be wider

to provide sufficient time for the board to actheTemphasis is that the “window” be

realistic, so as to allow the board time to adegjygierform its duties regarding equalization
set forth in G.S. 105-322(g)(1).

2. Expected volume

An estimate must be made as to the volume of applealboard may be requested to hear.
In the first two years of the reappraisal cycle, teal property appeals will greatly
outnumber all others. Generally speaking, the kaars of the cycle should produce fewer
requests for hearing, and accordingly the “windom&y be narrowed.

! The prospect of paying interest on tax refunds, essult of Board valuation reductions, is alsmasideration. This
topic is discussed in Section | on Page 40.
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3. Frequency and length of meetings

Consideration must be given to the number of hthesnembers of the board can
reasonably be expected to give to each meetingthenlequency with which meetings can
be held.

D. Recommendation Concerning Advertisements

The Department of Revenue recommends that countidswithin the following general
guidelines:

* Convene as early as possible within the statutorg frame, between the first
Monday in April and the first Monday in May.

* For those counties in_a reappraisal yeahedule a minimum of three (3) weeks

and a maximum of eight (8) weeks between conveaimadjournment dates.

* For those counties in_a non-reappraisal yselnedule a minimum of two (2)

weeks and a maximum of six (6) weeks between cangeand adjournment

dates.
Among the benefits of implementation are:

e ltis fair. As communicated by the Department e/Bnue in a memorandum to former
Buncombe County Assessor, Charles Clark, fairreeashieved...

...because all taxpayers are deemed to be on ndtibe outoff date by
virtue of publication. The fact that the board nm&gd to meet after this
date to decide cases should not open the doomtiaeawuests for hearing.
In fact, opening the door for this reason wouldub&ir to taxpayers who
have relied on the adjournment date stated in gidigonotice.
* |t generates greater uniformity across the stat@bleng taxpayers to expect reasonably

similar procedures from county to county.

* |t expedites the local appeals process, espedaligounties in the first year of a reappraisal.
Setting an adjournment date and sticking to it aubid the problem of appeals which
multiply simply because the filing window remainseo.
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* It provides the assessor greater control overdnarastration of the appeals process, while
protecting the rights and interests of all propemyners/taxpayers by affording them ample

opportunity to file notice of appeal or requestsHearing.

* It promotes the completion of the budget proces&stimates of the total tax base are

requisite to the process of setting the tax rate.

E. Notice of Meetings and Adjournment

G.S. 105-322(f) provides:

A notice of the date, hours, place, and purpose dhe first meeting of the
board of equalization and review shall be publishedat least three times in
some newspaper having general circulation in the oaoty, the first
publication to be at least 10 days prior to the fist meeting. The notice shall
also state the dates and hours on which the boardilvmeet following its first
meeting and the date on which it expects to adjoutnit shall also carry a
statement that in the event of earlier or later adpurnment, notice to that
effect will be published in the same newspaper. Sula a notice be required
on account of earlier adjournment, it shall be publkhed at least once in the
newspaper in which the first notice was publishedsuch publication to be at
least five days prior to the date fixed for adjourrment. Should a notice be
required on account of later adjournment, it shallbe published at least once
in the newspaper in which the first notice was pulihed, such publication to
be prior to the date first announced for adjournmert.

The notice stating when, where, and why the Bo&igoialization and Review is meeting should be
published at least three times before the firsttmggewith the first notice being at least 10 days
prior to the first meeting. This notice shouldalished in a newspaper having general circulation

in the county, should be of sufficient size, andugtl be located in a place within the newspaper

where it is easily noticed by the readers.

Any changes in the board’s schedule should be ghddydi in the same newspaper. If a change in the
schedule calls for an early adjournment, a notimeikl be published at least five days prior to the
date fixed for adjournment. If the change is fdatar adjournment, the notice is to be published

prior to the original adjournment date.

A sample initial notice for the purpose of adventismeetings of the Board follows. Please refer

either to the Property Tax Section forms it/ www.dornc.com/downloads/property.hjraf

directly to our office for information on any updatto this form.
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NOTICE OF MEETINGS

OF THE COUNTY
BOARD OF EQUALIZATION AND REVIEW

Pursuant to N.C.G.S. 105-322, the ni@doard of Equalization and Review will
meet as required by law.

PURPOSE OF MEETINGS

To hear, upon request, any and all taxpayers whoawontrol taxable property assessed for
taxation in County, with respechtwaluation of such property, or the property of
others, and to fulfill other duties and respongib# as required by law.

TIME OF MEETINGS

The Board will convene for its first meeting on
Monday, April 4, 2011.

The Board will adjourn for the purpose of acceptieguests for hearing at its meeting on
Friday, April 29, 2011.

Meetings will begin promptly at 10:00 AM in Room___
of the County Courthouse.

Requests for hearing must be received no later thaiinal adjournment, which is scheduled for
Friday, April 29, 2011, at 3:00 PM.

In the event of an earlier or a later adjournmeatice to that effect will be published in this
newspaper.

The schedule for the hearing of appeals which werely filed will be posted at the office of the
Assessor, serving as Clerk to the Board, and Vgt Ae provided to individuals and organizations
that have requested notice pursuant to N.C.G.S318312.

All requests for hearing should be made to:

, Clerk to the
County Board of Equalization andéXev
County Courthouse
, N. C. 12345
Telephone: ( ) -
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F. Definition of “adjournment” and “adjournment dat e”

The Department of Revenue interprets the word ‘@djment” and the phrase “adjournment date,”
within the context of G.S. 105-322, to mehe date set as the deadline for:

» the accepting of requests for hearing from ownersracontrollers of taxable property;
and

» the last date on which the board of equalization ahreview can, on its own motion

review tax lists, correct tax records, increase odecrease appraised values, or “cause to
be done whatever else is necessary to make thediand tax records comply with the
provisions of [the Machinery Act].”

The Board’s authority to accept appeals, therefexpires at the close of its last advertised mgetin
which may be held no later than July 1 in a norppeaisal year or December 1 in a reappraisal year.
These dates represent the latest possible datadimurnment,” or the receiving of requests for

hearing. Even after the adjournment date, the Bstilidhas the obligation to continue meeting in

order to hear appeals which were timely filed otvefiore the adjournment ddte.S. 105-
322(9)(2)(a)].
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G. Summary of important Board of Equalization and Review dates:

Date

Significance

10 days prior to first meeting

Deadline for the first publication of notice ¢
meetings

f

First Monday in April

Earliest permitted date finst meeting

First Monday in May

Last permitted date for firseating

Third Monday following first meeting

Unless a revaluation year, board should
complete its duties, unless it determines th
a longer period is necessary

nat

Unless a revaluation yedrpard must adjour

nich

July 1 by this date, except for hearing appeals w
have been timely filed.
If a revaluation year, board must adjourn g
December 1

this date, except for hearing appeals whicl
have been timely filed.

—

The later of 30 days after adjournmeiotice of the board’s decision should be

or 30 days after the hearing date

mailed to the appellant by this date
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3. GENERAL CONSIDERATIONS FOR HEARING OF APPEALS

A. Format

The formats used by the different boards in NoréinoGna’s 100 counties vary greatly; from
leisurely informal experiences to rigid, formalizeaceedings. Generally speaking, the degree of
formality needs to be decided at the beginningthedsame format used throughout the board’s
hearings. However, the degree of formality mapéenitted to vary depending on who the
taxpayer may be. For example, the board shouldlilbeg to give taxpayers who are appearing pro
se(taxpayers who appear on their own behalf withmmriefit of legal representation), more leeway
when they present their case. Conversely, attsraag tax representatives appearing by power of

attorney should be expected to present their aaseforthright and concise manner.
Note on Open Meetings:

Commonly known as the “Sunshine Laws,” the statdath Carolina has enacted statutes designed
to shed light on, and promote public access toggoment activities. Among these laws is the Open
Meetings Law, which reflects the declared policyhed General Assembly that the hearings,

deliberations and actions of public bodies be catetupublicly.

It is our understanding that the proper applicatbthe Open Meetings Law to meetings of the
Board of Equalization and Review requires localrdedo conduct all Board business in such a
manner that a typical citizen would believe himssifitled to attend the entire meeting. Note,
however, that exceptions to this general rule megasuch as a situation in which a taxpayer’s
income or other confidential information relevamtn appeal may be discussed. For further
reference and clarification of the applicationlod Sunshine Laws, we recommend that you consult
your County Attorney, the School of Government AlGJChapel Hill, or the office of the Attorney

General of North Carolina.

B. Who May Present Evidence?

The taxpayer, the taxpayer’s attorney, and theageips authorized representative may present
evidence to the Board of Equalization and Revidhe person presenting the evidence may call
upon witnesses to help them present their cadeetbdard. The assessor, under G.S. 105-322(d), is

directed to provide the board with all availableormation relating to the listing and valuationtbé
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subject property. Appraisers and other countyc@s may present additional evidence to the board
concerning the property that is under appeal. Bideed, upon request by the taxpayer, shall
subpoena witnesses or documents if it is belielatthe witness or documents are pertinent to the

decision of the appeal.

C. Avoiding Conflicts of Interest

Regardless of how the Board of Equalization andié¥eis constituted (by members of the board of
county commissioners or by private citizens serviggappointment as a special Board of
Equalization and Review) the occasion will ariseewlguestions of “conflict of interest” will replace

the issues of the appeal as the center of diseus3ibe following are a few examples:
* an appellant who is a business partner with orteeboard members.
* any appellant who is a relative of one or morehefthoard members.

* the offering of an independent fee appraisal peréat by an appraiser employed in the tax
office, by an employee associated with the reappldirm contracted by the county, or by a

member of the board.

In a memorandum to former Surry County Assessoty&KB. Simpson, dated August 21, 1991,

former Director of the Property Tax Division, FraBkGoodrum stated:

“While questions of ethics and conflict of interase very difficult and rarely
have clear answers, we have been guided by twoipl@s: (1) neither a county
employee nor a member of the Board of Equalizadioth Review should take any
action that could be construed as giving any tagpay unfair advantage over
any other taxpayer and (2) the appearance of dictooffinterest can weaken the

integrity of a tax system even when no impropeioastoccur.”

In those instances where the charge may be rdtlsediembers of the board who find themselves in
this “conflict of interest” position should excugemselves and not participate in any hearing or
deliberation of the appeal. Employees of the optast office should refrain from accepting any

outside appraisal assignments when the subjecepyors located within the taxing jurisdiction
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where they are employed. When in doubt, err tcsttie of discretion and thereby protect the

integrity of the appeal process and tax program.

D. Recommended Format for Conducting the Hearing

The format recommended by the Department of Revugoards of equalization and review is set
forth below. Reasonable variations are allowablthé extent that they do not impinge the integrity
of the local ad valoremrogram, or collide with the constitutional reguirents of “due process” and
“equal protection under the law.” Of the utmosportance, the format and conduct of the hearing
process should not appear to be either solicitbtexpayer approval or deaf to taxpayer concerns.
Rather, the process should instill in the taxpaméllant a sense of having been treated faifllize

recommended guidelines for the conduct of hearamgsas follows:

1. Meeting is called to order by the Chairperson.

2. Upon indication from the chair that the board mdgto hear the first case, the clerk

identifies the appellant and property under appeal.

3. The chair instructs the appellant to begin, whetdleyappellant/taxpayer proceeds to present
his or her case through the use of personal tesgipgoncumentary evidence, and the

testimony of any other individuals, including extpeitnesses.

4. Each board member should be allowed an opporttmidagk questions of the taxpayer and
any witnesses concerning the evidence presentache $xamples of questions that the board

members may want to ask are listed below:

* ‘“Is there an appraisal on the property, dateccéffe January 1 of the reappraisal year?”

» “Are there expert witnesses that can testify atéovalue of the property?”

» “Has there been a sale of the property, prior tudey 1 of the reappraisal year?”

* ‘“Is there any information on the sale of comparadvtgperty (or properties), which occurred
prior to the reappraisal?”

* ‘“Is there any income and expense information albke’ (if a commercial property)

* “What was the cost of the improvements construotethe property?” (if recently built)
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. The chairperson then recognizes the appropriateithul from the assessor’s office to

present the position of the tax office for the cémset is under appeal.

NOTE: In those counties where the taxpayer hasived prior notice of the position the
county will present at the hearing, the chair miagtgo read the stated position into the
record prior to the taking of the appellant’'s evide and testimony. This should lessen the

amount of time required for each hearing.

. Each board member should be allowed the opporttmiagk questions of the county’s
witnesses concerning the evidence presented. $ramples of questions that the board

may properly ask of the staff appraiser, or cousyitness, are as follows:

“Does the county have information on the saleashparable property (or properties), which
occurred prior to the reappraisal?”
“How do the assessments of comparable propertiepace with their sale pricesd

with the property under appeal?”

NOTE: Members of the board SHOULD NOT ask questithrat appear to imply that a
conclusion has been reached.

. The board should let the appellant and the tax@f#now what action they are going to take:

Consider the evidence and testimony submitted,ereadlecision, and notify the appellant in

due course.

Have someone take a look at the property (eitimeemmber or the full board), then decide the
case based on that physical inspection and thewrsgdand testimony submitted, and notify
the appellant accordingly. NOTE: Hopefully, thegerty has been visited as part of the

investigative process, and thus it will not be segy for the board to take this step.

Request that additional information be providectlilger the appellant or the tax office
within a set time frame, (generally one week taa@s), with a decision to be reached at the
end of that time frame based on the informationaaid, and the appellant to be notified

accordingly.
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8.

If a taxpayer fails to appear at a scheduled hgatire board shall review any information
submitted earlier as evidence, hear the positidgh@fassessor’s office, and make a decision
based on these facts alone. If no evidence hasdw®enitted by the taxpayer, then the board
should decide in favor of the tax office on theugrds that the taxpayer has not attempted to

carry his or her burden of proof.

E. The “Greater Weight of Evidence” Test

Once the hearing has concluded, the board may segdditional information to be provided by one

or both parties. Beyond fulfilling these requestsither the appellant nor the tax office statbis

have additional input which might influence theidem. The decision should be based on the

information provided or requested through the mgpprocess, coupled with the requirements of law
and the board members’ knowledge of the countyexippertise with that particular property type. In
view of that, Joseph S. Ferrell, formerly of thén&al of Government, made the following

observation:

The “greater weight of the evidence” test requosly that the taxpayer
bring forward clear, relevant, and persuasive ewidesufficient to

persuade an impartial and fair-minded board thiatntore likely that the
facts are as the taxpayer says they are. Thitessaigorous burden of

proof than the ‘beyond a reasonable doubt’ tesd useriminal cases.

Therefore, in all appeals before the county Bodrqualization and
Review it is incumbent on the appealing taxpaygreisuade the board,
by the greater weight of the evidence, that thentpassessor’s decision
was unlawful or incorrect. Furthermore, the taxgrapust show that the
value placed on the property by the assessor saufilly greater than
true value. This implies that the taxpayer mustipce persuasive

evidence tending to show what the true value optioperty actually is.

The observations of Mr. Ferrell are well suppotbgda review of applicable court cases:
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and

“Ad valorem tax assessments are presumed to bectoand when such
assessments are challenged, the burden of proaftise taxpayer to show
that the assessment was erroneous.” In re Bad®M.C. app. 468, 224
S.E.2d 686, cert. denied, 290 N.C. 551, 226 S.E@®d(1976);

“It is not enough for the taxpayer to show thatnieans adopted by the
tax supervisor were wrong; he must also show tiatésult arrived at is
substantially greater than the true value in marfahe property assessed,
i.e., that the valuation was unreasonably higm’rel Highlands Dev.
Corp., 80 N.C. App. 544, 342 S.E.2d 588 (1980).

F. What SHOULD NOT be Considered in Deciding the Apeal

It is important to note that the board membershémajority of instances, are drawn from a wide

variety of backgrounds. At this particular poipteparing to decide the matter at hand, the

backgrounds should provide insight and not preta@aktmeatment. Regardless of the issues

presented in the appeal, the decision of the baaatder to be substantiated and defendable:

SHOULD NOT be based on personal or political frigm@s or obligations.

SHOULD NOT be based on the percentage increaskeamge from the previous appraisal or

previous amount of taxes.

SHOULD NOT be based on the actual sales priceivatgrappraisal of the subject property
when there is better evidence of a different vasueh as that supported by verified sales of

comparable properties. [Refer to in re Greenskiffiwe Partnership (1985).]

SHOULD NOT be based on the actual rents of a comialgsroperty when those rents are
not reflective of the economic rent for that prapéype. [Refer to in re Property of Pine
Raleigh (1963) and Valuation of Property Located&t-417 W. Fourth St., (1972).]

SHOULD NOT be based on the income stream of thanbss (if a commercial property),

but rather the rent the property (land and improsets) can command in the marketplace.
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* SHOULD NOT be based on the economic ability ofdgler to pay the anticipated tax.

e SHOULD NOT be based on personal sympathies towargsndividual.

« SHOULD NOT be based on personal preferences tovearedproperty type over another.

» SHOULD NOT be based on whether or not the taxpmsyamative resident of that particular

county, as opposed to an out-of-state property owne

* SHOULD NOT be based on the “book value” showinglmtaxpayer’s accounting records.

G. Notice of Decision

With respect to the requirement in G.S. 105-322(gl)(every effort should be made to conclude the
business of the board no later than thirty (30)sdallowing its advertised adjournment. However,
when it is impossible for the board to completalitties, including notification of decisions, withi
the statutory 30 days following the advertised dateadjournment, prudence should dictate a more
reasonable alternative. In some instances, thenigsaand notices of decision are not concluded for
the current calendar year until the following Jagu&ebruary or March. Given the continuing

trend of boards being required to meet long alteirtadvertised adjournment, it must be
acknowledged that this particular statutory languiagin the words of Joseph A. Ferrell, formerly

of the School of Government, “a goal rather thamlsolute limitation.”

The Department of Revenue recommends that noticeddsnot be mailed before the board’s
advertised adjournment date, but otherwise, a @atiche board’s decision should be mailed to the
appellant by 30 days following the hearing datéisTs a reasonable expectation and should be
acceptable to all parties. G.S. 105-394(9) spexitnat “[t]he failure to make or serve any notice
mentioned in this Subchapter” is an example oinamaterial irregularity, and as such, “shall not
invalidate the tax imposed upon any property or@nagess of listing, appraisal, assessment...or any

other proceeding under this Subchapter.”

The notice of the decision should also:

» Show the value appealed, in addition to the vakterthined by the Board;
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» State that the appeal to the Property Tax Comnmigsiast be filed within 30 days of the

notice;

« Contain the date that the notice of decision waiseigha

» State that a copy of the notice should accompamwagipeal to the Property Tax

Commission;

» Contain the correct mailing address of the Prop&aty Commission; and

» Advise that tax representatives and powers ofratpare not permitted to file the PTC

appeal

A sample of the Notice of Decision letter draftgdthe Department of Revenue, and recommended
for use starting in 2010, follows. Please refénezito the Property Tax Section forms site

(http://www.dornc.com/downloads/property.hjrol directly to our office for information on any

updates to this form.
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(Insert Name of County) NOTICE OF DECISION
This notice was mailed orinsert mailing date

Taxpayer’s name
Taxpayer’s mailing address

Dear Taxpayer:
Oninsert meeting datethe County Board of Equalization and Review

received evidence and heard testimony regardinggpeal. On the basis of that evidence and testimand in due
consideration of all applicable laws, the Board entiek following decision effective for tax year :

County Identification/Description of Property @ndppeal:
PARCEL/PIN/ACCOUNT #

Description of Property:

[ 1 Real [ 1 Personal [ 1 Both

Property address (if applicable):

Assessed Valuation under appeal: $

Decision of the Board:

You may appeal the Board's decision to the Nogtoftha Property Tax Commission. To appeal this
decision, you must send one of the following to@wmmission:

a) Form AV-14, Notice of Appeal and Applicatifor Hearing available online at
http://www.dornc.com/downloads/property.htilou must include a copy of this Notice of Decisigith Form AV-
14.

Or

b) A signed letter indicating that you wishappeal this decision. The Commission will theril y@u Form AV-
14, which you must complete and return to the Casion within 30 days from the date of the Commissitetter.
You must include a copy of this Notice of Decisigith Form AV-14.

Your notice of appeal (either the Form AV-14 or the signed letter) must bereceived by the Commission
within 30 days of the date of this Notice of Decision. Documents filed through the US Postal Service are
considered received on the date of the US Postaiceegpostmark.If the appeal bears postage affixed by an
interoffice postage meter, the appeal is considéited on the date it is received in the Commissiaffice
Failureto file your notice of appeal on time and failureto file Form AV-14 can both result in the dismissal of
your appeal.

Send your appeal documents to:

North Carolina Property Tax Commission
P.O.Box 871
Raleigh, NC 27602
(919) 733-7711
In addition, send a copy of your notice of appeadht county tax administrator/assessor and todhety attorney

Taxpayers may prepare their notice of appeal tiddzbwith the Property Tax Commission. Attorndigensed
to practice law in this State may also prepara) aigd file the notice of appeal with the Properax Tommission on
behalf of the taxpayers. However, a tax repretigatar agent igiot permitted to prepare, sign or file the appeal on
behalf of the taxpayers.

Sincerely,

(Name of Clerk to the Board)
Clerk, Board of Equalization and Review



4. LEGAL REFERENCES

A. The Market Value Standard

G.S. 105-283. Uniform appraisal standards.

All property, real and personal, shall as far as pactical be appraised or
valued at its true value in money. When used in th subchapter, the words
‘true value’ shall be interpreted as meaning marketalue, that is, the price
estimated in terms of money at which the property wuld change hands
between a willing and financially able buyer and awvilling seller, neither
being under any compulsion to buy or to sell and kb having reasonable
knowledge of all the uses to which the property iadapted and for which it is
capable of being used. For the purposes of thisd®n, the acquisition of an
interest in land by an entity having the power of eminent domain with
respect to the interest acquired shall not be cordgred competent evidence of
the true value in money of comparable land.

The Concept

Market value, as set forth by statute, is genexalysidered to include the following assumptions:

The property has been openly available for salthemmarket for a period of time reasonable

for the property type.

The buyer and seller are typically motivated. Baraple, the subject property is a single-
family residence, used by the seller and intendedi$e by the buyer, as a personal

residence.

Both parties are well informed regarding the actual potential uses of the property. For
example, the subject property is a three acre pempeoved with a 30 year old single-family
residence, zoned for use as an office, and locateabs a primary traffic artery from a major
regional mall, and currently used by the sellelniaor her personal residence. The buyer
plans to use the property as an office centeraarglich considers the sale to be a land
acquisition. The seller, in putting the propertytbe market realized that the value of the
land for the commercial use was greater than thebawed value of the land and dwelling for

residential purposes.
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» Both parties are acting in their own best interdsé® from any duress or outside pressure.

The sale is not influenced by financial hardshgesth, job transfer, etc.

» Payment is made in cash or its equivalent. Gelyedd)-20% cash down, with the remaining

balance financed at prevailing rates and termsinaycial institutions typical for that

property type.

» The price paid is typical for the type of propdmsing sold, and is supported by a review of
recent sales of comparable property. One salemmasecessarily set the market value.
This applies whether the sale is for the subjeaperty or for a similar property. Market
value is best determined when several “arm'’s |enggikes of comparable properties support

a similar value.

Three Approaches to Value:

Traditionally, there have been three generally pismbapproaches to determining market value:

1. Sales Comparison ApproachThis method involves researching the actual, rtesales of
properties similar to the one being valued. THessprices are adjusted somewhat to account
for relatively minor differences between the praigs; and a typical sale price is estimated
for the type and location of the property in quasti Because this approach is derived from

actual market transactions, it is usually considé¢ne best indicator of market value.

2. Cost Approach: In this method, the cost of replacing a pieceropprty is estimated, and
that figure is then reduced by a depreciation fagomarily to account for the age of the

existing property. This approach is often usedgpraising personal property.

For real property, this method produces the vafiestructure, which is then added to the
land value to determine the total value of the prop This approach is most useful for new
construction, when there are insufficient comparaalles to determine the value in that

manner.

3. Income Approach: Properties which generate rental income can, &ed should, be
valued based on the present value of the incorearstthey generate. This approach is often

used for commercial properties, or for residengaltal properties.
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Ideally, all three approaches could be developedrig given property, and all three approaches
would return a value in the same ballpark. HowgNes often impossible or impractical to fully

develop all three approaches for every property.

What Market Value is NOT:

Market value SHOULD NOT be confused with a wideoasaent of “other values” including, but

not limited to:

* historical cost

e construction costs

» depreciated asset or book value

* insurance value

» value in use: residential, agricultural, industrglblic, etc.
» liquidation or salvage value

» aesthetic value

* inheritance value

Market Value vs. Market Price

The most common challenge to the market value atandvolves the use of an actual sales price
for the subject property, as being irrefutable ewice of market value. The courts have consistently
held that:

“...neither G. S. 105-283 nor 105-317(a) require@oenmission to value

property according to its sales price in a recemisalength transaction when

competent evidence of a different value is presehtfRefer to In re Greensboro

Office Partnership, by the North Carolina CourApipeals, Feb., (1985).]

The manual developed by the International Assamatif Assessing Officers for the Assessment of

Personal Propertgourse makes the following distinction:

Market Price is that amount actually paid or about to be paid particular transaction. No

allowance is made for financing terms, knowledgeradent conduct on the part of buyer or
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seller, degree or type of stimulus motivating aitbkeboth, use for which the property is best
suited or to which it will be put, or length of tnthe property has been offered on the open

market. Market price can result from many factateer than value.

Market Value is the most probable price expressed in monetamyd that a property would
bring if exposed for sale in the open market iraem’s-length transaction between a willing
seller and a willing buyer, both of whom are knadgeable concerning all uses to which it is
adapted and for which it is capable of being udéeds a hypothetical or estimated sales

price.
Market Value and Market Price are identical [only] under the following assumptions:

1. No coercion or undue influence over buyer or séfien attempt to force the

sale or purchase;
2. Well-informed buyers and sellers acting in theimdvest interests;
3. Areasonable time for the transaction to take pland
4. Payment in cash or financing typical for the propé&ype in the community.

In most cases, the market price paid for [propertylis not the market value.(Emphasis
added)

Actual Data vs. Market Data

By similar fashion, the courts have also held #wtial income streams (based on actual rents, lease
terms, and expenses) are not to be the sole lmagietermining market value. When considering
the income approach to value, it is necessary teraéne market or economic rent and expense

levels, and base the appraisal upon that datawifTo

“...Net income is an element which may properly basidered in determining
value, but it is only one element. If it appednatithe income actually received is

less than the fair earning capacity of the propéhty earning capacity should be
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substituted as a factor rather than actual earriirjggefer to In re Pine Raleigh
Corp., by the North Carolina Supreme Court, Jan(E9¢3).]

This principle holds true, regardless of whethenatrthe actual income stream is less than or great
than economic rent. [Refer to In re Property Ledadt 411-417 W. Fourth Street (F. W.
Woolworth), by the North Carolina Supreme Courtidder (1972).]

In the appraisal of business personal propertyusigeof the cost approach must include all costs
necessary to achieve normal utility of an asséte North Carolina Supreme Court recognizes that
failure to assign a “going-concern value” ignores basis of the market value standard. [Refento |
re Amp, Inc., 287 N.C. 547, 215 S.E.2d 752, (1975).

B. Highest and Best Use

Any discussion of market value would be incompleiout acknowledging the important role of

the principle of highest and best use. Highestlaasd use is defined as that use which:

is legally permitted,
is physically possible,
is economically feasibleand

WD P

would bring the greatest net return to the owner.

In the majority of instances, the highest and hsstof the property is its present use. Areas in
transition from one predominant use to another igglyepose the greatest difficulty in
determinations of highest and best use. As adellesarlier in this section, if the present usesis a
single family residential property, and the propéstzoned for office use, then it is clearly more
likely that the highest and best use of the prgpieras an office. By the same measure, vacadt lan
located at an interchange of an interstate highwaymost certain to have as its highest and bsst u

some commercial use that might take best advawtikitee location.

C. The “Schedule of Values”

In preparing for each general reappraisal cyclemguortant part of the assessor’s duty is to sae th

Uniform schedules of values, standards, and rules e used in appraising
real property at its true value and at its presentdse value are prepared and
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are sufficiently detailed to enable those making gpaisals to adhere to them

in appraising real property. [G.S. 105-317(b)(1)]
This compilation of values, standards and rulgsimmarily the result of the assessor’s analysis of
the market data available for the time period pugir to the revaluation date. Present-Use values
are typically developed by the Use Value AdvisopnaB] through a statewide analysis of market

data. Each analysis is completed using the magdae concepts discussed above.

The manual resulting from these values, standardswdes is commonly referred to as simply the
county’s “Schedule of Values,” and it is to be ussdhe basis for valuing all real property during

all years of the reappraisal cycle.

D. Real Property Value Changes in Non-Reappraisal &ars

G.S. 105-287(a) provides the general rule thabsessed value of real property, once determined
in a reappraisal year, will remain unchanged ferrdmainder of the reappraisal cycle. There are a
few limited situations, however, for which the statrequires the assessor to adjust (increase or

decrease) the appraised value of real property allbwed exceptions are to:

(1) Correct a clerical or mathematical error.

(2) Correct an appraisal error resulting from a misapplication of the
schedules, standards, and rules used in the coungymost recent general
reappraisal or horizontal adjustment.

(2a) Recognize an increase or decrease in the vahfethe property resulting
from a conservation or preservation agreement subj to Article 4 of
Chapter 121 of the General Statutes, the Conservatn and Historic
Preservation Agreements Act.

(2b) Recognize an increase or decrease in the valoiethe property resulting
from a physical change to the land or to the improgments on the land,
other than a change listed in subsection (b) of thisection.

(2c) Recognize an increase or decrease in the vahfethe property resulting
from a change in the legally permitted use of therpperty.

(3) Recognize an increase or decrease in the value bétproperty resulting
from a factor other than one listed in subsectionk).
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The assessor’s authority to reappraise propenmyimreappraisal years is limited to these
exceptions; however, when he or she determinestieabf the above-listed conditions exists, the
assessor is required reappraise pursuant to this section. The astud the assessor are presumed
to be correct, and the burden of proof is on tlkpdger to prove otherwise, and thereby challenge
the county’s authority to adjust the assessmeatrian-reappraisal year. The case In re Bugiér
N.C. App. 213, 352 S.E.2d 232 (1987), provides @dgoverview. [Refer also to the case notes
following the statutory language in the Machinergt A

NOTE: G.S. 105-322(g)(1)c extends the authority, ardithitations, of G.S. 105-287 to the

Board of Equalization and Review. After the bohad adjourned, G.S. 105-325(a)(6)b, extends the
limited authority of G.S. 105-287 to the board otinty commissioners, but then only if the assessor
recommends a change to that board, and if the neattedd have been properly heard and
determined by the Board of Equalization and Revpewr to its advertised adjournment. As such, it
is imperative that the assessor, the appropriatebaes of the assessor’s staff, and the members of
the Board of Equalization and Review and the bafimbunty commissioners thoroughly

understand the requirements of this section, andged as directed by the statute.

G.S. 105-287(a) is not a blanket authorization toeappraise property in a non-reappraisal
year simply because the assessor, or some other td#kcial, thinks that the current assessment
is either “too high” or “too low.” In addition to the limited situations for whichapgpraisal is
required there are also circumstances for which reapprisispecifically not permittedset out in
G.S. 105-287(b):

...change[s] in value caused by:

(1) Normal, physical depreciation of improvements;

(2) Inflation, deflation, or other economic changes a#icting the county in
general; or

(3) Betterments to the property made by:
a. Repainting buildings or other structures;
b. Terracing or other methods of soil conservation;
c. Landscape gardening;
d. Protecting forests against fire; or
e. Impounding water on marshland for non-commercial puposes to
preserve or enhance the natural habitat of wildlife
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In particular, the items listed in sub-parenth€4¢s(2), and (3)a are addressed during each
reappraisal in the preparations of the schedulasdards and rules, and in the application of those
schedules to each individual property. Items @)t (3)c, are addressed indirectly in determining
the criteria for market value. For example, nemhibods where the individual lots are well
landscaped generally command a higher lot value tihase neighborhoods where the landscaping is
minimal. The same would hold true for a rural egitural area, where the farmers use proven soil
conservation practices, as opposed to an area whieland has been neglected or abandoned. [see
GS 105-317(a)(1)]

In addition, G.S. 105 287(c) provides:

An increase or a decrease in the appraised value dal property authorized
by this section shall be made in accordance with ¢hschedules, standards,
and rules used in the county’s most recent genereg¢appraisal. An increase
or decrease in appraised value made under this semt is effective as of
January 1 of the year in which it is made and is naetroactive. ... This
section does not modify or restrict the provisionsf G.S. 105-312 concerning
the appraisal of discovered property[Emphasis added]

The presumption throughout the Machinery Act ig thapayers have the opportunity each year to
raise questions about their appraisals througtBteed of Equalization and Review. If the taxpayer
fails to take advantage of this opportunity, thkieadetermined by that appraisal becomes fixed for
that tax year, and thus becomes a part of thatsylaer base. In this manner, the county is pretéct

against unplanned payouts in future years basegbpraisal errors in prior years.

Finally, G.S. 105-287(d) provides:

Notwithstanding subsection (a), if a tract of lanchas been subdivided into

lots and more than five acres of the tract remain nsold by the owner of the

tract, the assessor may appraise the unsold portices land acreage rather

than as lots. A tract is considered subdivided imtlots when the lots are

located on streets laid out and open for travel anthe lots have been sold or

offered for sale as lots since the last appraisaf the property.
This subsection causes many problems for assemsorsounty boards alike, as many developers
erroneously believe that this language authorinelspgrmits the property to be appraised and
assessed at a “wholesale” value that is less tietrde value of their property. Such is simply no

the case, as all property must be appraised aedsestat market value.
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Any attempt to appraise lots owned by a developanalue different from the value assigned to
similar lots owned by purchasers IS ABSOLUTELY WRGNThe identity of the owner of the
property has nothing to do with the value of theparty. The law requires that property and its
relevant features and conditions, not ownershighbdasis for determining value. Each lot owned
by a developer must be appraised and assessedanrger consistent with the county’s appraisal
and assessment of similar lots owned by indiviguathasers.

E. No taxes to be released, refunded or comprom€G.S. 105-380)

G.S. 105-380 is a stern warning to those who semvitie governing body of a taxing unit to follow

the requirements of the Machinery Act. The stategsls in part:

a) The governing body of a taxing unit is prohibied from releasing, refunding, or
compromising all or any portion of the taxes leviedhgainst any property within its
jurisdiction except as expressly provided in this @bchapter.

c) Any tax that has been released, refunded, or cgromised in violation of this section

may be recovered from any member or members of thgoverning body who voted for

the release, refund, or compromise by civil actiomstituted by any resident of the

taxing unit, and when collected, the recovered taghall be paid to the treasurer of the

taxing unit. The costs of bringing the action, inluding reasonable attorneys’ fees, shall

be allowed the plaintiff in the event the tax is reovered.
In plain English, this statute tells governing lasato err on the side of taxation when deciding
requests for refund, release, or compromise whiehmast commonly brought under G.S. 105-381
or G.S. 105-312(k). Since most boards of countgrogssioners desire the economic benefits that
accompany industrial, commercial, and residengaietbpment, board members are often sought
out, either individually or collectively, as a soarof “tax relief” by taxpayers engaged in busines
in their county. The most common requests invpegtions by business taxpayers to release the
late listing penalty generated through a discoveryhe real estate developer seeking to haverhis o
her lots assessed at a discounted value untiltsmehas they are sold. Such requests should be

summarily denied.

When faced with these requests, the board shoply #pe requirements of the appropriate statutes,
keeping in mind the mandate for “equal protectibthe law”, and base their final decision on the

facts and evidence presented relevant to the Revsonal empathies or political leanings should not
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be part of the consideration given towards anyestjbrought under G.S. 105-381 or G.S. 105-
312(k).

Members who vote with the majority to reduce altalility, without a clear lawful basis under the

Machinery Act, risk personal liability for the rauwee lost as a result of their vote (see GS 105-380)

F. Compromise in Discovery

G.S. 105-312 deals with discovered property. istbntext, “discovery” refers to the process by
which taxable property becomes properly listedtdaation, when it was either improperly listed, or
not listed at all. This process typically genesagzable bills, since multiple years and subsanti

penalties are involved.

G.S. 105-312(k) provides for the compromise ofdbenty’s claim for taxes arising from a
discovery. In other words, the county has the @itthto settle for an amount less than that attual
billed through discovery. The board of county cassioners has the statutory authority to
compromise discovery bills, but it can, by resantidelegate that authority to the Board of

Equalization and Review.

While a full discussion of discovery and compronigbeyond the scope of this handbook, there are

a few considerations worth pointing out:

1. Compromise is only available in situations whedisgovery has been billed, but remains
unpaid. This should mean that there is no issue tee taxable value of the property (since
the value should have been finalized before tHenais issued), and that the county still has a
claim for outstanding taxes (if the bill has beamdpthere is no longer a claim for the county

to compromise).

2. There are no statutory guidelines for compromisiisgovery bills and, therefore, there is no
inherent method for ensuring that the power to comgse is applied equally in all
situations. Furthermore, there is no method feueng fairness to taxpayers who properly
listed their taxable property and were billed ajppiately, with no opportunity to request a
compromise of their bills. These are among thedsgsliscussed in the article entitled,

“Compromising Taxes on Discovered Property: an Wsttutional Statute?” by William A.
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Campbell in Popular Governmef8pring, 1989), to which the reader is referred fo

additional information on the subject.

3. For the reasons mentioned above, it is the recordatiem of the Department of Revenue
that counties either adopt a written policy for lgppy their power to compromise, or avoid

using it altogether.

NOTE: While G.S. 105-381 provides some qualificationscansidering a taxpayer request for a
release or refund of taxes (see below), the comigeauthority in 105-312(k) does not. Therefore,

it is important for governing boards to recognize distinction.

F. Taxpayer's Remedies (G.S. 105-381)

Any taxpayer who wishes to oppose the collectioa pfoperty tax must challenge the validity of
the tax before the board of county commissioneus rfbt the Board of Equalization and Review),
by asserting one of the three specified groundfostttin G.S. 105-381(a)(1) below:

For the purpose of this subsection, a valid defenshall include the following:

a. A tax imposed through a clerical error;
b. An illegal tax;
C. A tax levied for an illegal purpose.

These three specific grounds for appeal of theataxexclusive.No other defense to the tax may be

considered without the members of the governing/sadning the risk of the harsh sanctions
imposed by G.S. 105-380.
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G.S. 105-381(a)(2) and (3) set forth the time lnmmposed upon taxpayers to make a request for
release or refund, as appropriate:

(2) If atax has not been paidthe taxpayer may make a demand for the
release of the tax claim by submitting to the govaing body of the
taxing unit a written statement of his defense to @yment or
enforcement of the tax and a request for release ttie tax at any time
prior to payment of the tax.

(3) If atax has been paidthe taxpayer, at any time within five years after
said tax first became due or within six months fronthe date of
payment of such tax, whichever is the later date, ay make a demand
for a refund of the tax paid by submitting to the gverning body of the
taxing unit written statement of his defense and aequest for refund
thereof. [Emphasis added]

If the tax has been paid, a written request fafand must be made “within five years after said ta
first became due” (September 1) or within six marflom the date of payment, whichever is later.
It should be noted that G.S. 105-381 is not a gulbstfor other provisions of the Machinery Act. A
taxpayer who fails to pursue administrative remgdieailable under other sections in a timely

fashion cannot save himself by attempting to beingaction under Section 381.

G. When NOT to Make the Change Retroactive

Example: Two years ago, at the time of the lashtpwide reappraisal, a taxpayer’'s commercial
building was classified as quality grade “B”. lalffuary, the taxpayer asked the assessor to wsit t
property. After inspecting the property, the assess convinced that the building, at best, is of
average quality (according to the Schedule of \&@luend therefore should have been graded as
“C”. The change is made pursuant to the assesaotfsrity under G.S. 105-296(i) and 105-
287(a)(2), and the taxpayer is notified accordingbych adjustments are not retroactive. In this
example the taxpayer had the right to challeng@hiser appraisal in prior years, but failed tasdo
and as such has no valid basis for requestinguadedr release of the prior year taxes under G.S.
105-381.

H. When to Make the Change Retroactive

Assume similar conditions as set forth above, eixttegi, when the assessor visits the property, the
assessor determines that the listing for the ptgpein error. The property record card shows tha
the taxpayer has been assessed for three buildimgs, in fact, only two buildings are actually
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located on the property. After determining whidhiree three buildings should be removed from the
property listing, the change is made pursuantécadsessor’s authority under G.S. 105-296(i) and
G. S. 105-287(a), and the taxpayer is notified etingly. While the initial change by the assessor
is not retroactive, should the taxpayer make redoesefund or release for prior year taxes under
G.S. 105-381, the county board of commissionersdcapprove same back to the year of the
reappraisal, on the basis that certain propertydicexist and therefore was not, and could not be,

subject to taxation.

Note: Any considerations regarding potential refsfreleases must be addressed against the

requirements of G.S. 105-381, especially the 5-yie@r limit for such considerations.

I. Interest On Overpayments and Delay of Enforcemeinand Collection

In 2011, the North Carolina General Assembly ratifiegislation which concerns payment of taxes
for properties under appeal, including appealti¢oBoard of Equalization and Review. These

provisions take effect for tax years beginning oafter January 1, 2011.

The first relevant section of Session Law 2011-@/mtes as follows:
G.S. 105-360 is amended by adding a new subsectiorread:

(e) When an order of the county board of equalizatin and review reduces the
valuation of property or removes the property fromthe tax lists and, based on
the order, the taxpayer has paid more tax than is ae on the property, the
taxpayer is entitled to receive interest on the ovpayment in accordance with
this subdivision. An overpayment of tax bears integst at the rate set under
subsection (a) of this section from the date the terest begins to accrue until a
refund is paid. Interest accrues from the later othe date the tax was paid and
the date the tax would have been considered delingat under G.S. 105-360. A
refund is considered paid on a date determined byhe governing body of the
taxing unit that is no sooner than five days aften refund check is mailed.

When the Board of Equalization and Review reduceassessed value, the tax liability for that
property is also reduced. If the taxpayer hasadliyeaid more taxes than is owed because of the
reduction, the county must refund the differentae first section of SL 2011-3 listed above, which

amends G.S. 105-360, now adds that, in some singtihe county must also pay interest to the

taxpayer on the refunded amount of taxes. Wherdpingerest is paid at the same rate as that
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charged for delinquent taxes (2% from January®eioruary 1, and % of one percent for every

month or partial month thereafter).

An important limitation of this provision is thatterest only accrues from January 6 (or the dae th
overpayment was actually made, if later) until fdeeys after the refund check is mailed. Therefore,
as long as the Board of Equalization and Reviewfingghed its work in time for the county to mail
all refund checks by December 31, there shoulddoeason for the county to have to pay interest
under the provisions of the new G.S. 105-360(e).

There is a similar but separate provision under. G0S-290(b)(4), which applies to situations where
the Property Tax Commission reduces the asses$isel ofgproperty, but the taxpayer has already
paid taxes for the year(s) under appeal, baseeoprevious, higher value. Interest on the
overpayment in these cases is paid at a rate sbelfyecretary of Revenue, and determined in
accordance with G.S. 105-241.21.

The second relevant section of Session Law 201tb\dges as follows:
G.S. 105-378(d) reads as rewritten:

(d) Enforcement and Collection Delayed Pending Ap@. — When the board of
county commissioners or municipal governing body devers a tax receipt to a
tax collector for any assessment that has been & subsequently appealed to the
county board of equalization and review or the Proprty Tax Commission, the
tax collector may not seek collection of taxes omércement of a tax lien
resulting from the assessment until the appeal hdseen finally adjudicated. The
tax collector, however, may send an initial bill omotice to the taxpayer.

Collectors have long been prohibited from enfordeegliens or seeking collection of tax bills for
properties that are under appeal before the Propaxt Commission. G.S. 105-378(d) now extends

that prohibition to properties which are under ape a local Board of Equalization and Review.
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